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October 1, 2016

Ms. Vikki Wachino
Deputy Administrator and Director
Center for Medicaid and CHIP Services
U.S. Department of Health and Human Services
7500 Security Boulevard
Baltimore, MD 21244

Re:  Comments on Oregon Health Plan Waiver Extension 

Dear Ms. Wachino: 

Autism Speaks is the world’s leading autism science and advocacy organization and has been at the forefront of increasing coverage of healthcare treatments for autism spectrum disorders (ASD).  Autism Speaks is submitting these comments in response to Oregon’s proposed extension to its section 1115(a) demonstration.

We have three significant concerns that should be addressed before the waiver is renewed, regarding the EPSDT Waiver; consumer representation on the Health Evidence Review Commission (HERC); and Oregon’s inadequate appeal and enforcement procedures.

EPSDT Waiver:
Oregon’s waiver contains a clause to “allow the State to restrict coverage of services required to treat a condition identified during an EPSDT screening to the extent that the services are beyond the scope of the benefit package available to the individual.”  This directly contradicts the statutory requirement of EPSDT to cover “all medically necessary diagnostic and treatment services … regardless of whether or not such services are otherwise covered under the state Medicaid plan for adults ages 21 and older.”

The Oregon Department of Justice has published an opinion asserting that this clause in the waiver permits Oregon to limit or exclude coverage of medically necessary care from children, even when those limits or exclusions specifically contradict CMS guidance, such as CMS guidance prohibiting “hard” limits on physical therapy visits for children.[footnoteRef:1] [1:  CMS, EPSDT - A Guide for States: Coverage in the Medicaid Benefit for Children and Adolescents (“CMS EPSDT Guidance”), p.24, available at http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Benefits/Early-and-Periodic-Screening-Diagnostic-and-Treatment.html ] 


Oregon’s EPSDT Waiver clause is being used to save money by rationing care to needy children without regard to medical necessity.  That approach violates the intent of the social security act, and does not promote its objectives, as required by Sec. 1115. [42 U.S.C. 1315] (a).

CMS should require Oregon to ensure that its most vulnerable children receive the medically necessary care that Congress intended, without rationing, by making it clear that Oregon must fully comply with EPSDT.

Consumer Representation on the Health Evidence Review Commission (HERC):
The Health Evidence Review Commission (HERC) develops the prioritized list of healthcare services.  According to the waiver application, HERC is required to include “two health consumers.”

Oregon, however, has appointed an industry consultant and a CCO board member as “health consumers.”  HERC has made decisions about coverage of treatment for autism, and other conditions, specifically to save costs for CCOs without adequately considering the impact on health consumers.  Bonafide “health consumer” representation is critical to ensuring appropriate balance in these decisions.  

The HERC membership clause in Oregon’s section 1115(a) waiver should be clarified to specify that the "Health Consumers” must actually be bonafide consumer representatives who are either (a) Medicaid recipients, or the parents or guardians of Medicaid recipients; or (b) representatives of non-profit advocacy organizations representing the needs of Medicaid consumers – not industry representatives.

Oregon’s inadequate appeal and enforcement procedures:
Recently, dozens of children with autism have been arbitrarily denied coverage of Applied Behavior Analysis therapy by the CCOs, despite the fact that this treatment is specifically included on the “prioritized list.”  CCOs have been imposing unreasonable coverage criteria that directly contradict the list:  while the list has two separate “lines” for ABA therapy – an autism line and a separate line for self-injurious behavior – the CCOs have been denying all therapy unless patients have BOTH autism and self-injurious behavior.  

Once patients are denied coverage by the CCO and exhaust their internal appeal, the only remaining option is to appeal to an administrative law judge, in which the unrepresented Medicaid enrollee is pitted against a CCO attorney in a court proceeding.  There are no provisions for Independent Medical Review.

Further, the Oregon Health Authority has advised our local volunteers that it is aware that the CCO’s denials appear to violate the terms of the prioritized list, but that it lacks any enforcement authority to require compliance.

As a condition for approval of the waiver, Oregon should be directed to improve its appeal processes, to include Independent Medical Review, and to provide direct enforcement authority through a state government agency.


Respectfully submitted, 
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Lorri Shealy Unumb
Vice President, State Government Affairs
[bookmark: _GoBack]Lorri.Unumb@autismspeaks.org
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It’s time to listen.




image2.png




